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IN THE COURT OF THE  SESSIONS JUDGE: SONITPUR AT TEZPUR 
 
 

PRESENT : MS. I. BARMAN, A.J.S. 
SESSIONS JUDGE 
SONITPUR, TEZPUR 

  
 
Common Judgment in respect of CRIMINAL APPEAL NO. 25 (S-3) OF 
2018, CRIMINAL APPEAL NO. 26 (S-3) OF 2018  and CRIMINAL APPEAL 
NO. 27 (S-3) OF 2018, all are arising out of G.R.Case No.1844/2013. 
 
 
Rafiqul Islam @ Rabiqul Islam, 
S/o Ezat Ali 
Vill: Ashurmari 
P.S. Dhekiajuli 
Dist- Sonitpur...Appellants in CRIMINAL APPEAL NO. 25 (S-3) OF 2018 
 
Majibur Rahman, S/o Ezat Ali 
Md. Jalu Ali @ Jalaluddin 
S/o Abdul Ali 
Samsul Ali 
S/o Abdul Rejjek 
All are resident of Vill: Ashurmari 
P.S. Dhekiajuli 
Dist- Sonitpur...Appellants in CRIMINAL APPEAL NO. 26 (S-3) OF 2018 

 
Sahjahan Sheikh 
S/o Nur Box Sheikh 
Vill: Ashurmari 
P.S. Dhekiajuli 
Dist- Sonitpur...Appellant in CRIMINAL APPEAL NO. 27 (S-3) OF 2018 
 
-VERSUS- 
 
1. State of Assam 
2. Rabia Khatun…………….  Respondent 
 

A P P E A R A N C E 
 
For the appellants     :  Sri R. Gohain,  Advocate 

 

For the Opp. party  : Sri M.C. Baruah.P.P. 

 
Date of Argument  : 16-3-19, 4-4-19. 

Date of Judgement  : 18-4-2019. 
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J U D G E M E N T 

 

1.   By this common judgment I am going to dispose the Crl. Appeal No. 25 (S-

3) of 2018 preferred by the appellant/accused  Rafiqul Islam, Crl. Appeal No. 26 (S-

3) of 2018 preferred by appellants/accused  Majibur Rahman, Md. Jalu Ali alias 

Jalaluddin and Samsul Ali and Crl. Appeal No. 27 (S-3) of 2018 preferred by 

appellant/accused Sahjahan Sheikh under section 374  Cr.P.C. challenging the 

judgement and order of conviction passed against the accused/appellants by Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur vide judgment and order dated 18-6-

2018 in G.R. Case No.1877/13. 

2. By the aforesaid judgment, Ld. Chief Judicial Magistrate, Sonitpur, Tezpur 

convicted the accused/appellant Shahjahan Seikh U/s.326 of IPC and sentenced to 

R.I. for 2 (two) years with fine of Rs.5,000.00 (Rupees five thousand) only i/d to 

R.I. for another 1(one) month, accused/appellant Rafikul Islam alias Rabiqul Islam 

was convicted U/s. 324 of IPC and sentenced him to undergo R.I. for 1 (one) year 

with fine of Rs.1,000.00 (Rupees one thousand) only i/d R.I. for another one month 

and accused/appellant Majibur Rahman, Jalu Ali alias Jalaluddin and Samsul Ali 

were convicted U/s.323/34  of IPC and sentenced them to S.I. for 3 (three) months 

with fine of Rs.500.00 (Rupees five hundred) only each I/d to S.I. for another 

10(ten) days. 

  

3. The prosecution version as unfolded during trial is as follows : 

  On 31-7-2013 at about 9:30 p.m. on being called by Miss Khudeja Begum of 

Ashurmari village Md. Narjul Islam, the son of the informant, came to her house 

and after having dinner in her house, she asked Narjul Islam to stay in her house 

for the night. Accordingly when Najrul was sleeping in her house, accused Majibur 

Rahman, Rabiqul Islam, Sahjahan Ali, Saidul Ali, Samsul Ali and Jalu Ali entering 

into the house of Khudeja Begum had assaulted Narjul Islam with dao on his head. 

The accused persons also assaulted him with bamboo lathi and gave fist blows 

causing grievous injuries to him. 

4.   On receipt of the FIR, the I/C, Rakshasmari Police Out Post made the GDE 

NO. 08 dated 01-08-2013 and sent the FIR to O/C Dhekiajuli Police station for 

registering a case on which Dhekiajuli PS Case No. 366/13 u/s 326/325/143 of IPC 
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was registered. On the basis of the FIR lodged, investigation was undertaken and 

on completion thereof chargesheet was filedagainst the accused persons Khudeja 

Begum, Rafiqul Islam, Samsul Haque @ Samsul Ali, Abdul Matleb, Md. Jalaluddin @ 

Jalu, Md. Majibur Rahman and Md. Sahjahan Seikh u/s 326/325/143 of IPC. 

5. On appearance of the accused persons, necessary copies as required u/s 

207 of Cr.P.C. were furnished to the accused persons and finding prima-facie case 

charge u/s 326/325/143 of IPC was framed against them. Charges were read over 

and explained to the accused persons to which they pleaded not guilty and claimed 

to be tried. During trial prosecution examined 6 witnesses. In statement u/s 313 

Cr.P.C., accused persons denied all the allegations levelled against them and 

examined none. After hearing argument for the parties, the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur delivered the impugned Judgment and convicted the 

accused appellants as stated above and acquitted the accused Khudeja Begum and 

Abdul Matleb.   

6.         Being highly aggrieved with the said judgment and order dated 18-6-2018 

passed by the Ld. Chief Judicial Magistrate, Sonitpur, Tezpur, the appellants 

preferred the appeals. 

7.   Point for determination: 

Whether impugned judgment and order of conviction passed by the 

learned Chief Judicial Magistrate, Sonitpur, Tezpur in GR Case No. 1877/13 

suffers from any illegality or infirmity ? 

8.   Mr. Gohain, the learned counsel for the appellants while pointing out 

certain infirmities in the impugned Judgment argued that the learned trial court 

failed to consider the evidence and wrongly convicted the accused/appellants 

though the prosecution miserably failed to prove it’s case against the 

accused/appellants. The learned counsel questioned the prosecution case in regard 

to identification of the accused/appellants by the injured when the lamp was off at 

the time of alleged assault. Mr. Gohain also contended that when five/six male 

adult persons inflicted blow to one with dao, sticks, certainly he would sustain 

several injuries, but in this case the injured received only two injuries. The learned 

counsel further questioned that when a person sustained grievous injuries, non 

taking statement of the injured and not collecting medical documents from the 

hospitals is a serious lapse on the part of the Investigating Officer.  
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9.  With the above submissions, learned counsel for the appellants, prays for 

allowing the appeals and set aside the impugned Judgment and order dated 18-06-

2018 passed by the learned Chief Judicial Magistrate, Sonitpur, Tezpur in GR Case 

No. 1877/2013 convicting the accused/appellants as stated above. 

  

10.  Mr. Baruah, learned Public Prosecutor while resisting the submissions of Md. 

Gohain submitted that the learned court below after full application of judicial mind 

and after carefully considering the evidence and materials find that the prosecution 

has proved the charge against the accused/appellants beyond all reasonable doubt 

and rightly passed the impugned Judgment and order of conviction in conformity 

with law and same need not be interfered by this appellate Court.  

11.  I have given my anxious and thoughtful consideration in regards to the said 

contentions raised by the learned counsel for the parties. I have also perused the 

impugned Judgment and Order passed by the learned Chief Judicial Magistrate, 

Sonitpur, Tezpur in GR Case No.  1877/2013 and the materials available on record. 

For appreciating the rival contentions, I propose to take a short account of the 

record of evidence.       

12.   PW 1 Rabia Khatun in her evidence stated that on the evening of the year 

2013 accused Khudeja Begum had called her (PW1) son Nazrul Islam to have 

dinner. Accordingly her son went to have dinner at the house of accused Khudeja 

Begum but then the accused persons had beaten her son severely with dao and 

stick and when her son’s condition became bad, he was sent to hospital by 108 

ambulance.  Thereafter police of Rakshasmari Out Post informed her about the 

incident. Police initially took her son to Government hospital and thereafter he was 

referred to nursing home.   

   In cross examination she stated that her son Nazrul Islam was unmarried at 

the time of incident. After the incident her son Nazrul Islam had married with 

accused Khudeja Begum, the sister of accused Mazibur Rahman and Rafiqul Islam.    

The occurrence took place in the house of accused Khudeja Begum. Accused 

Jalaluddin informed her about the incident at 11 p.m. when she was at home. After 

receiving the information from Jalaluddin, she went to the police station and saw 

her son. During cross examination that house of Sahjahan Sheikh and Majibur 

Rahman is different from the other accused persons’ house. She denied the 
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defence suggestion that when her son had gone to the house of the accused 

persons with a motive to do bad thing, he got injured himself.   

13.  PW 2 Md. Siraj Ali in his evidence stated that in the year 2013 at around 9 

p.m. his son Nazrul Islam was invited by accused Khudeja Begum for dinner. 

Accordingly, his son Najrul Islam went to the house of accused Khudeja Begum but 

after having dinner, the accused persons had beaten up his son. He came to know 

from the villagers that accused Jalaluddin, Saddam and Mazibur had beaten up his 

son in the house of accused Khudeja Begum by means of dao and stick. The 

accused also had tied his son. Thereafter, he along with his younger son Nurul 

Haque and son in law Karim went to the house of accused Khudeja Begum and 

found his son tying and he was severely injured. He does not know the reason for   

assaulting Nazrul. On the next day of the alleged incident, accused Khudeja 

Begum’s family members had taken his son for treatment but since the condition of 

his son was bad, they took him to Dhekiajuli Government hospital by 108 

ambulance. From the Government Hospital his son was referred to Tezpur Civil 

Hospital wherefrom his son was referred to Guwahati. 

   In cross examination, this witness has stated that he was at home at the 

time of incident. Accused Jalaluddin informed him about the incident. He heard that 

the accused persons had beaten up his son thinking him to be a thief.  He denied 

the defence suggestion that his son was not taken to Tezpur Civil Hospital and 

other hospitals for treatment.   

14.   PW 3 Abdul Kalam in his evidence stated that the occurrence took place in 

the year 2013 at around 9 p.m. He along with Abdul Karim, Nurul Haque, Rakibul 

Islam, Kamal Choudhury went to the house of accused Khudeja Khatun where he 

saw Nazrul being tied up there. 

  During cross examination he has stated that at around 9 p.m. Jalu informed 

him that Nazrul was being tied up in the house of accused khudeja Begum. He 

denied the defence suggestion that Jalu did not inform him that Nazrul was tied up 

in the house of accused Khudeja Begum. He also denied the defence suggestion 

that he did not go to the place of occurrence after getting the information.   

15.  PW 4 Kalam Choudhury in his evidence stated that he does not know 

anything about the alleged occurrence. He only heard that there was some physical 

assault but he did not know when and who were involved in it. 
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 In his cross examination he has stated that the distance between his house 

and that of the injured is 4-5 k.m. 

16.    PW 5 Dr. Jiten Barkakati in his evidence stated that on 21-8-2013 he 

examined one Md. Nazrul Islam, 30 years and found the followings : 

1. One incised wound at the centre of the forehead of size 4 inch x ½ inch 

bone deep. 

2. Blunt injury left maxilla on the left side of the anterior wall with 

haematoma formation. 

  He opined that the nature of injury was grievous caused by sharp and blunt 

weapon. He further stated that the patient was admitted in the hospital on 4-8-

2013 and was discharged on 12-8-2013. He proved the injury report as Ext.1. 

   In cross examination he has stated that BJ Hospital is not a Government 

hospital. The patient was personally admitted in their hospital. The injuries 

sustained by the patient may cause by falling on any sharp object. The medical 

report was collected by the patient or his attendant but not by police. They have 

not received any police requisition in connection with the patient. He admitted that 

the time of injury is not mentioned in Ext.1. 

17.  The evidence of PW 6 ASI Dandadhar Kumar, the investigating officer is 

formal in nature. On completion of investigation, I/C SI Tilong Terang submitted 

charge sheet against the accused persons U/s.326/325/143 of IPC. He has proved 

the extract copy of GDE NO.08 dated 1-8-13, sketch map, FIR and charge sheet as 

Ext.2, Ext.3, Ext.4 and Ext.5 respectively. 

  In cross examination he has stated that he has not recorded the statement 

of any person of Ashurmari village which is the place of occurrence. He met the 

victim Nazrul Islam for the first time in Mission Hospital, Tezpur.  He admitted that 

he did not record the statement of the injured and also did not collect any medical 

document of the victim from any Government Civil Hospital. 

18.  The injured Nazrul Islam was examined as CW1. He testified that on the 

day, accused Khudeja Begum called him over telephone to her house with regard 

to some money matter. Thereafter while having dinner in the house of accused 

Khudeja Begum, accused Mazibur Rahman tied a rope in the door and to make it 

more strong tied the rope to tubewell from outside. Then accused Mazibur called 

up Jalaluddin, Samsul, Rafikul and Sahjahan. Accordingly, they armed with dao, 
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sticks came there and asked Khudeja to open the door.  But, out of fear, Khudeja 

locked the door from inside. Since accused Khudeja did not open the door, accused 

Mazibur, Jalaluddin, Sahjahan, Samsul, Rafikul broke the door and started to hit 

him and switched off the lamp. Accused Sahjahan struck him with a dao on his 

head and accused Rafikul inflicted blow on his face with a khukri and other accused 

persons had beaten him by sticks on various part of his body. When accused 

Khudeja Begum tried to resist them, other accused persons had beaten Khudeja 

Begum also. All the accused persons except Khudeja had tied him with a rope in 

the tree. Thereafter accused Jalaluddin and Sahjahan went to his house and 

brought his father, brother in law and Abdul Kalam to the house of Khudeja Begum 

and on going  to hand over him, his father refused to take him. In the morning, 

accused Rafiqul brought a doctor who had done his dressing and gave injection and 

advised to take the injured to hospital for applying stitches. After 2-3 hours he lost 

consciousness and after regaining sense he found himself in Junglebasti Hospital. 

Thereafter he was taken back to the house of accused Khudeja Begum and calling 

one Maulavi, he was made to marry Khudeja Begum. On the same day police came 

to the house of Khudeja Begum and took him to the police station. Then police 

called up Rafikul and asked to take him (CW 1) to hospital. Accordingly Rafikul took 

him to KCH where he was admitted for 4-5 days.  Doctor advised him to go to 

Guwahati for further treatment. Hence his brother Nurul Haque taking discharge 

from Civil Hospital, took him to Mirdha Hospital and Mission Hospital but both the 

hospital refused to admit him since his case was referred to Guwahati. Thereafter 

for financial crisis, he was taken to BJ Hospital where he was for 12 days. Khudeja 

Begum also accompanied him along with his brother.   

  In cross examination he has stated that he had no relationship with the 

accused persons prior to this alleged incident and he was married at the time of 

incident. After the incident, he got married to accused Khudeja Begum and still she 

is residing with him as his wife. He had no relationship with accused Khudeja 

Begum prior to this incident. He has not shown his phone to police to show that 

accused Khudeja called him up. Police did not seize any cell phone from him. He 

denied the defence suggestion that with bad intention, he went to the house of the 

accused Khudeja Begum. He also denied the defence suggestion that when the 

family members of accused Khudeja Begum woke up, he ran away from their house 
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and sustained injury by falling down. He admitted that he has not submitted any 

medical document from Kanaklata Civil Hospital, Tezpur, Mirdha Hospital and BJ 

Hospital to the police. He had gone to the house of Khudeja Begum by a bicycle. 

Police had not seized any bicycle. Accused Khudeja Begum cooked food for him and 

at the time of incident no one was present in the house except him and Khudeja 

Begum. 

19.  In this case, there is no eye witness to the alleged occurrence. As per 

evidence of injured’s mother PW 1, accused Khudeja Begum called her injured son, 

Najrul Islam to have dinner and accordingly when her son went to her house, all 

the accused persons had beaten her son with dao and stick. So, as per her 

evidence all the accused persons had beaten her son with dao and stick. 

Contradicting her statement PW 2, father of the injured, deposed that on that day 

at around 9 p.m. his son Najrul went to the house of the accused Khudeja Begum 

for dinner but after dinner accused Jalaluddin, Saddam and Mazibur had beaten his 

son by dao and stick. So he implicated only Jalaluddin, Mazibur and one Saddam. 

Said Saddam is not implicated by any other witness. Surprisingly in this case the 

injured was not examined by the Investigating Officer though he was admitted in 

B.J. hospital for 12 days. Hence, he was examined as CW 1. According to the 

injured, on that day after having dinner in the house of accused Khudeja Begum, 

accused Majibur Rahman tied a rope in the door and to make it more strong, tied 

the rope to the tubewell from outside. Thereafter, Majibur called Jallaluddin, 

Samsul, Rafiqul, Sahjahan who accordingly came with dao and stick and asked 

Khudeja to open the door. Then Khudeja out of fear locked the door from inside. 

He further deposed that since accused Khudeja did not open the door, accused 

Majibur, Jallaluddin, Sahjahan, Samsul and Rafiqul broke the door and started to 

beat him and switch off the lamp. Taking the evidence of injured, it reveals that 

accused Majibur closed the door by tying with a rope with tube-well from outside 

and after arrival of other accused persons there with dao and stick, they asked 

Khudeja to open the door and then only being afraid Khudeja locked the door from 

inside. In that situation, a question arises why they asked Khudeja to open the door 

as they could easily open the door from outside. Moreover, as per evidence of the 

injured, when the injured and Khudeja were inside the house and door was tied 

from outside, other accused persons namely Jalaluddin, Sahjahan, Samsul and 
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Rafiqul came there. But the injured remained silent how from inside he had seen 

them. Moreover, as per evidence of the injured after breaking the door he was 

beaten and they switched off the lamp. In that circumstances, there is nothing how   

amongst five/six persons he knew  who gave him blow by what means. So, the 

evidence of the victim that accused Sahjahan struck him with a dao on his head 

and Rafiqul hit him with a khukri on his face is not free from doubt. Moreover, as 

per evidence of the injured, other accused persons namely, Majibur, Jalaluddin, 

Matleb and Samsul had assaulted him in various parts of the body but as per 

medical evidence he received only two injuries over forehead and jaw. Had four 

male persons assaulted with stick certainly he would receive more other injuries.  

20. In this case, as per evidence of the informant police called him to the out 

post after the incident and informed about the incident but in cross-examination she 

stated that accused Jalaluddin informed her about the alleged incident after which 

she went to the police station and had seen her son. It is also in the evidence that 

accused persons had taken the injured to the hospital. It is unbelievable that after 

causing grievous injuries to a person, they informed in the house of the injured and 

took him for treatment.    

21. Regarding alleged assault, the evidence of the injured’s mother is that all the 

accused persons had beaten the injured with dao and stick whereas as per the 

testimony of father of the injured accused Jalaluddin, Saddam and Majibur had 

beaten his son by dao and stick. So, the evidence of the victim that accused 

Sahjahan inflicted dao blow on his head and Rafiqul inflicted khukri blow in his face 

is not supported by his father. Though PW 1 and 2 are not the eye witnesses but 

being the parents, it is quite natural that the injured reported them who gave him 

dao or khukri blow on him. Moreover, the injured’s father implicated one Saddam 

which is not supported by any other witnesses. He also stated that he heard that 

the accused persons had beaten his son thinking to be a thief. 

22.  Further, in this case, the mother of the injured stated that at the time 

incident the injured was bachelor whereas the injured during cross stated that prior 

to the incident he married another lady and after the incident he got married to 

Khudeja Begum who is still residing with him as his wife. As per the FIR, the alleged 

offence is that on that day at about 9.30 p.m. Khudeja Begum called the informant’s 
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son over phone to have dinner in her house and after taking dinner when her son 

was sleeping in her house, the accused persons entering into her house gave dao 

and bamboo blow and fist blow. Had accused Khudeja Begum was involved in 

conspiracy in assaulting the injured as alleged in the FIR, why without any 

hesitation the injured married her and still residing as husband and wife. The 

suggestion of defence side that as the accused went to the house of Khudeja 

Begum with some bad intention lend support to the allegation of FIR that the 

incident occurred when the injured was sleeping in the house of Khudeja Begum. 

Further, as per evidence of PW 3, he along with Abdul Karim, Nurul Haque, Rakibul 

Islam and Kamal Chowdhury had seen Najrul being tied up in the house of Khudeja. 

But PW 4 Kalam Chowdhury clearly stated that he had not seen the incident. He 

only heard about some physical assault but he did not know who were involved in 

the incident.        

23. In this case, the injured was at first taken to junglebasti hospital wherefrom 

he was taken to Dhekiajuli Civil Hospital and then he was admitted in KCH, Tezpur 

for 4-5 days but no medical document is produced of those hospital. Rather, 

prosecution side proved the medical report of BJ Hospital where allegedly the 

injured was admitted on 04-08-2013 i.e. after 4 days of the incident. The medical 

report remains silent regarding the age of the injury of the injured. The medical 

Officer also admitted that he received no any police requisition and the injured 

himself admitted in hospital. Moreover, according to the injured, on the next day 

police coming to the house of Khudeja had taken him to the police station and 

asked accused Rafiqul to take him to hospital and accordingly Rafiqul took him to 

KCH. Asking the accused to take the injured to hospital instead of police makes the 

case doubtful. That apart in this case, admittedly neither the Investigating Officer 

took statement of the injured u/s 161 Cr.P.C. nor collected any medical report.  

24.  Considering the entire evidence as discussed above, the prosecution case 

against the accused/appellants is found doubtful and whenever doubt is created the 

benefit of doubt should go in favour of the accused persons. Hence, the accused 

persons are entitled to get the benefit of doubt and I am of the view that the 

learned trial court committed error in convicting the accused/appellant Sahjahan 
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Seikh u/s 326 of the IPC, Rafikul Islam u/s 324 of the IPC and Majibur Rahman, 

Jallaluddin @ Jalu, and Samsul u/s 323 read with section 34 of IPC.    

25.  In view of the above, the conviction and sentence awarded by the learned trial 

court is not sustainable in law and the same is accordingly set aside. The 

accused/appellants Sahjahan Seikh, Rafikul Islam and Majibur Rahman, Jallaluddin @ 

Jalu, and Samsul are acquitted from the charge u/s 326 of the IPC of the IPC, u/s 324 

of the IPC and u/s 323 read with section 34 of IPC respectively. They are set at liberty 

forthwith.   

26.  In the result, the three appeals succeed on contest. The accused/appellants 

being on bail, their bail bonds shall extend for another six months.  

27.   Send back the lower Court record with a copy of this Judgment  

28.  Given under my hand and seal of this Court on this the 18th day of April, 2019. 

 

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

 

  

                


